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of ato the interventionof defendant waivethean agreement
tothe defendant consentsrecord showthe would thatjury,

at the time of thethea and substitutesjury judge,waive
the that there aand recital was parol agreementprevioustrial,

whennot to allowed,be done be especiallyitthat might ought
defendant’s attor-after thein an enteredrecital is orderthe up

inThethe statementshad from case. onlywithdrawnneys
June 1863.in of 20th,is this orderon thethe record subject,

ofa does notWe claim the of legally appearwaiver jury
record.

theof Court:theJustice Breese deliveredMr. opinion

madeshould the issues upthat the court tryNo agreement
the in thein in the recitalcause,this record, exceptappears

haveof which order to been made aftercourt,order appears
the for defendant had withdrawn fromthe the case,attorneys

the court hadwhich withdrawal took before ofplace disposed
the demurrers.

There is in the to show that a wasthen, record, jurynothing
If not then thewaived. defendant’s constitutionalwaived,

Const,have a theto to invaded.issues wasright jury try art.,
6. waiver of a orNo of submission to the court13, jury,§

to have been the andefendant hadalone, made whileappears
in court.attorney

For this the bemust reversed.irregularity judgment
reversed.Judgment

PhyAdam

v.

Clark, andDemarcus Bowen Brothers.

—Pbohissoby note evidence an1. account Astated. note is evi-promissoryof
of an accountdence stated thebetween parties.

—Pbesumption2. that it is correct. The that a note issuchis,presumption
given for the correct amount.
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proof—in respect impeachBurden of And if the maker3. thereto. seeks to
uponregard, him tothe note in that it is incumbent show what the items of the

upon based, were,account the note is and thatwhich some one or more of them
erroneous.were

—objections admissibility testimony.be4. certain must takenPractice!—when of
Objections admissibility testimony chancery,in hearing,to the of not made theon
are and will not be noticed error.considered as waived on

taking deposition,enough, party5. aIt is not that on the of the caused the
objection; objectionthemaster to note his record must theshow that was also

hearing, regarded.made at the or it not bewill
Consignee —property,6. sale where he shall sell it. A merchant in Kaneof for

county consigned buyinga lot to the goods,of corn house of which he was in
Chicago, by consignees, proceeds appliedto be there thesold and the on his

consignees, authority,The sale,account. without sent the corn to York forHew
proceeds Chicago. Held,thanand the net were less could have been realized in

consignee right away sale,Chicagothe no to send the corn from andhad for was
brought inliable to account for what it would have that market.

— they chancery, complainant,Inwhen not be decreed. the inÍ. Costs will
against judgment law, account,seeking injunction a at and an assertedto obtain an

establish; the defendant in fault in not credit-claims he failed to and waswhich
judgment, bying proper on thethe amount on the note which which was

Held, circumstances,attorney, underof was entered. suchconfession on warrant
pay his costs in the courteach should own below.party

by althoughSupreme appeal complainant,on thein the Court. And8. Costs
to be as a credit onorder that the sum omitted enteredthe decree was reversed in

judgment, wasmight deducted from the the reversal costs.the note be without

Appeal the Circuit Court of the Hon.from county;Cook
Ebastus Williams,S. Judge, presiding.

ina in instituted the Circuit CourtThis was suit chancery,
Adam Demarcus Clark and Bowen Brothers.againstby Phy

farThe so as are to anmatters, under-theyprincipal necessary
inof the are the ascase, bill, follows:standing alleged

theThat at the November of CourtTerm, of1861, Superior
ato be enteredBowen Brothers procuredChicago,. judgment

a of inunder warrant theirconfession, attorney, favor,by
the ofthe for sum besidescomplainant, $413.17,against Phy,

ancosts. That was issued thatuponexecution judgment,
directed to the defendant as sheriff of KaneClark, county,
who had made a thereof of and waslevy upon property Phy,

to theabout to sell same.proceed
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to furtherhis restrainbill, anyseeks, byThe complainant
and andexecution tolevy,theunder judgment,proceedings

for such setsand a interpositionassame aside; groundtheset
he had nothat noticeHefollows: allegescase asa ofstateup

the sheriff to thepayuntil called byupontheof judgment
the 1858,thereon. That yearsduringissuedwhichexecution

mercantile inin the businesshe wasand 1860, engaged1859
in andin this State;Kane county,ofthe Montgomery,village

with Broth-an account Bowenhe openso keptengagedwhile
themsold to frombyfor merchandise him,ofers, Chicago,

heThat on the 28th of November, 1860,time to time. hap-
inin the of Bowen whento store Chicago,be Brothers,pened

a remonstrateddemanded settlement of the account.they Phy
for the that all thesuch settlement as hereason, avers,against

bills and tochecks,vouchers, receipts, papers appertaining
inthe account were he couldand, therefore,Montgomery,

or the Heknow about its credits.correctness,nothing alleges
that Brothers to him thatBowen thefraudulently represented

ifand not correct andaccount was would allowcorrect, they
ifcorrect all errors in the same. That he did not his notegive

himfor the amount claimed to would suebe beforedue, they
left the of That to himhe apresentedcity Chicago. they

claimed thenote for to be for balance due on saidsignature,
that timeThat he did not at look over theaccount. items of

memorandum made on thethe nor the bottom of saidaccount,
amount thenor the of note foraccount, presented signature,

to the the and thelateness of fact that ithour, wasowing
for the train totime which he intendedstart, tonearly upon

return relied thebut ofhome, entirely upon representations
—Bowen Brothers when he said notesaid signed commonly

acalled and that said Bowennote; Brothers madejudgment
the same tosaid be for therepresentations, knowing false, pur-

him inof to That saidthis, wit: Bowenpose defrauding
the the sum of asBrothers said interest,$210Phycharged

inwhen fact to which saidinterest;he sumagreed paynever
exceeds the rate interest law. That saidof allowedlegal by
Bowen that there ofBrothers was the sum $423.12represented
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due inwhen fact there was notthem, due them the ofsum
had not said credit for$125;that'they diversgiven sumsPhy

of which he had on saidmoney in allpaid account, amounting
to the sum of for saidwhich sum he holds$200; receipts.

It inis the bill that the wasalleged judgment improperly
confessed in favor of one with he notWhitman, others, being
a member ofof the firm Bowen Brothers at the time the note
was given.

The states that about the 19thcomplainant of 1861,June,
he toforwarded Bowen Brothers bushels and 393JO pounds
of thecorn, with and himto allowunderstanding agreement
the and indorse the dis-proceeds note;same on the that they

of the but did notposed corn, onindorse the entire proceeds
the that thenote; toproceeds amounted while$81, only $65.43
were indorsed. These were the thewhichallegations upon

for relief was based.prayer
Answers were and the forfiled, cause came on Thehearing.

testimony showed between the thetodealings parties prior
time the note was itbut did not what itemsgiven, wereappear
included in the settlement itwhen was nor that ofgiven, any
them were Iterroneous. was that the cornshown, however,
referred to in the bill was to Bowen toconsigned Brothers,
be insold and sent without fromChicago, it,they authority

to Hew where itPhy, York, was sold. The differencebetween
the amount inreceived York andHew what have beenmight

inrealized for the was and there aChicago corn, $9.21, was
in the amount credited to thatdeficiency to extent.Phy

theOn the aof one Winslow,hearing, deposition party
readwas on behalf of his Thedefendant, co-defendants. depo-

sition was taken before order ofthe under the usualmaster,
all thereference, Whenjustreserving objections. deposition

was to anthe caused the master notetaken,being complainant
on the thatof it notobjection but doesground interest, appear

towas made theany objection the on hearing.readiffg deposition
The court dissolved the which had beeninjunction granted,

further andenjoining under at law,theproceedings judgment
thedismissed bill.
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took this and now-the complainant, appeal,Thereupon Phy,
ofthe admission of thefor error: Fvrst, testimonyassigns

and the andSecond,Winslow, dissolving injunction dismissing
the MU.

theO. J. forMetzneb,Mr. appellant.

forMr. F. H. theKales, appellees.

Beckwith the theMr. Justice delivered of Court:opinion

The which entered is evidence ofnote wasupon judgment
andan stated between the it is incumbentaccount parties, upon

andwhat the items of the account were,the to showappellant
more of them Thethat one or were erroneous.some presump-

thefor andthat the note was the correct amount,tion is given
is rebut thatus not sufficient tobefore presumption.evidence

the to theof between priorWe have evidence partiesdealings
evidence fails to show whattime the note but thewas given;

in the settlement when it or thatincluded was given,items were
theerroneous. one ofWinslow,them were defendants,ofany

a before the master hisas witness co-defend-was examined by
allthe usual Whenorder,ants under just objections.reserving

the caused the masterwas totaken,his appellantdeposition
on the of but from theinterest,an recordnote objection ground
that was made theobjectionit not any readingdoes toappear

to the of'Objectionson the admissibilityhearing.deposition
at are considered waived,made the asnot hearingtestimony

in this The recordnoticed court. must shownotand bewill
itor not bewas made willthe regarded.that objection

to for thethe be soldreceived by appellees appel-The corn
for his ItYork sale without authority.sent to Mewlant was

in andthe sale theyto for Chicago,was appelleesconsigned
it to York for thatto Mew purposemore sendhad no right

Bio Janeiro. The netorhad to it to Londonthan sendthey
have beena in market shouldof thesale Chicagoproceeds

The differencenote.in of theapplied appellant’spayment
whichthe sumnote andthe thesum indorsed onbetween



Warns et al. v. Baker. T.,[April382

Statement ofSyllabus. the case.

should have inbeen that is Theapplied $9.21. decreemanner,
theof court below is reversed without incosts this andcourt,

the cause is remanded with directions to aenter decree enjoin-
the fromplaintiffs the of ining sum includedcollecting $9.21

the The ofdecree thejudgment. court below alsowill be
without costs. The costs have been incurred inappellant’s

to asserted heclaims which failedregard had to andestablish,
it would be to themallow to him. The wereunjust appellees
in fault in not the thehis notecrediting appellant withupon

sum as the ofproper his corn.proceeds
Under these wecircumstances are of the that each'opinion

should his own costs.party pay
Decree reversed.

Henry et al.Warne

v.

M.Lawrence Baker.

Highways—jurisdiction commissioners—how Theacquired.1. townshipof
highwayscommissioners of toorganization authorizes alter orlaw discontinue

but it must be theroad or out a new of numberupon petitionlay road; anyany
legal residingless thannot within three miles of the to beof roadtwelve,voters,

or laiddiscontinued out.altered,

town such voters must reside—constructionSame—in what the statute.2. of
legalof that act authorizeconstruction can the of the townsonlyA votersproper

of commissioners to become for theaffected the action theto be petitionersby
regardthe inalteration or location of the road. The of law that isrequirement

of the resideof the numbernot answered when requisite petitionersany portion
althoughof the in the road is to be altered orout town located, they maywhich

miles of suchreside within three road.

Appeal the ofof cityfrom the Court of Common Pleas
E. Gr.the Hon. Judge, presiding.Elgin; Montont,

his action ofIn M. Baker instituted trespass1859, Lawrence
the Warnein Circuit Court of Kane Henrycounty, against

in monthand David on thethat certain- daysBowne, alleging
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